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THE UNDER-TRIAL POPULATION IN JAILS - AN
EVALUATION OF THE EFFECTIVENESS OF THE
DIRECTIONS OF THE SUPREME COURT IN THIS
REGARD, AND SUGGESTIONS FOR THEIR
PROPER IMPLEMENTATION
Shahrukh Alam

*

SUPREME COURT ON THE RIGHTS OF UNDER-TRIALS
Recent studies conducted to examine the Iiving conditions of prisoners inside
jails reveal a dismal situation. Ironically, the reason seems to be overcrowding of
prisons, with the percentage of overcrowding sometimes upto 267% 1.
The overcrowding is caused mainly due to a very high proportion of undertrials. The problem of under-trials has two aspects to it. First, it results in overcrowding in jails, which in turn has its own unfortunate consequences. Second, it
is violative of the right to a speedy trial.
The Supreme Court has in a series of decisions affirmed the right to speedy
trial of prisoners.2 More specifically, however, in a set of four decisions, it has
issued clear directives for the release, on bail, of prisoners where their right to a
speedy trial was considered to have been violated. Presented below are brief notes
on each of the four cases.

I.

Supreme Court Legal Aid Committee representing Under-trial
Prisoners v. Union of India3

The petition related to a very large number of under-trials, arrested under the
Narcotics Drugs and Psychotropic Substances Act, 1985, languishing in Bombay
jails for years, as a result of the delay by the State Government in setting up Special Courts to conduct their trials. Also, the provisions for bail being very stringent
in the Act, most prisoners were left without any alternative but to languish in jail.
The Court recognized that "to refuse bail on the one hand, and to delay trial of
cases on the other is clearly unfair and unreasonable and contrary to the spirit of
*

IV Year, B.A., LL.B. (Hons.).

I

See report prepared by M.P. Human Rights Commission.

2

See Husainara Khatoon v. Home Secretary, Bihar, (1980)1 SCC 98.

3

(1994) 6 SCC 731.
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S. 36(1) of the Ad, S.309 of the Code and Articles 14, 19, and 21 of the Constitution". Thus it directed that subject to certain general conditions:
a.

Under-trials accused of an offence under the Act, where the prescribed punishment does not exceedfive years shall be released on bail, if they have been
injail for a period that equals half the punishment for the offence with which
they are charged.

b.

Under-trials accused of an offence where the punishment exceeds five years,
shall be released on bail if they have completed half the period ofpunishment
for the offence with which they are charged, in jail.

c.

Under-trials accused of an offence where the minimum punishment is imprisonment of ten years and a minimum fine of Rs. One lakh, shall only be
released on bail if they have been in jail for not less than five years.

d.

Undertrials charged under Ss. 31 and 31-A of the Act shall not be covered by
this order.

e.

The Court also recommended the setting up of a Review Committee, headed
by a judicial officer, preferably a retired High Court judge to review longpending cases (including those that have benefited from this order), and to
recommend the withdrawal of such cases as it deems fit to the State Government.

II. Shaheen Welfare Association v. Union ofIndia5
This was a public interest litigation against the inadequate number of Designated Courts to try the TADA detainees, and their consequent languishing in jail
while they awaited their trial.
The Court in its decision held that "it has become necessary to grant relief to
those persons who have been deprived of their personal liberty for a considerate
length of time without any prospect of the trial being concluded in the near future". It held further, that, though hardcore under-trials whose release would prejudice the prosecution case could not be treated liberally, other accused under TAD A
must be helped thus:
a.

Undertrials charged u/Ss 3 and/or 4 of the Act, who have spent at least five
years in jail, and whose trial is not likely to be completed within the next six

4

S. 36(1) of the Act Provides for the establishment of special courts for the speedy disposal of
cases.

5

AIR 1996 SC 2957.
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months shall be released on bail, unless the court considers it appropriate to
do so, on the basis of their antecedents.
b.

Undertrials charged by virtue of Ss. 120B or 147 IPC, and not directly u/Ss.
3 and 4 of the Act, shall be released on bail if they have been in jail for more
than three years.

c.

Undertrials accused of possessing incriminating articles u/S. 5 of the Act
shall be released on bail if they have been in jail for two years.

III.

R.D. Upadhyay v. State of Andhra Pradesh

6

This was public interest litigation filed to highlight the large number of under-trials in Tihar jail, awaiting judgements in their cases. The Supreme Court
passed an Order directing thus:
a.

To facilitate the speedy trial of the 880 pending murder cases, ten Additional District Judges may be nominated. They will deal exclusively with
these pending cases, and may dispose them within six months.

b.

Under-trials charged for attempt to murder, whose cases are pending for
more than two years shall be released on bail.

c.

Under-trials charged for Kidnapping, Theft, Cheating, Counterfeiting, Customs, under Ss. 326,324, and 354 Indian Penal Code, or under the Arms Act,
whose cases have been pending for more than a year shall be released on
bail.

d.

In cases where the under-trials are unable to furnish sureties, the Court
may, depending on the facts of each case, allow bail upon furnishing personal bonds.

e.

The Court shall have Suo motu power to consider the bail cases, in the
absence of applications for bail.

f.

A copy of the order shall be sent to the Superintendent of Tihar jail, with
directions that he may acquaint the concerned under-trials with the order.

IV. "Common Cause" A Registered Society through its Director v. Union
of India7
This is the broadest of all decisions discussed above, and applies to all cases
pending in Criminal Courts in all the States and Union Territories.

6
7

(1996) 3 see 422.
(1996) 4 see 33.
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In this case, the Court issued the following directives:
a.

Under-trials accused of an offence punishable with imprisonment upto three
years, who have been in jail for a period of six months or more, and where
their trial has been pending for at least a year shall be released on bail.

b.

Undertrials accused of an offence punishable with imprisonment upto five
years, who have been in jail for a period of six months or more, and where
their trial has been pending for at least two years shall be released on bail.

c.

Undertrials accused of offences punishable with imprisonment for seven years
or less. who have been injail for a period of one year, and where the trial has
been pending for two years shall be released on bail.

d.

The accused shall be discharged where criminal proceedings relating to traffic offences have been pending against them for more than two years.

e.

Where an offence compoundable with the permission of the Court has been
pending for more than two years, the court shall after hearing public prosecutor, discharge or acquit the accused.

f.

Where a non-cognizable and bailable offence has been pending for more
than two years without the trials being commenced the Court shall discharge
the accused.

g.

Where the accused is charged with an offence punishable with fine only and
not of recurring nature, and where trial has not commenced within a year the
accused shall be discharged.

h.

Where the offence is punishable with imprisonment upto one year, and where
trial has not commenced within a year, the accused shall be discharged.

i.

Where an offence is punishable with imprisonment upto three years, and has
been pending for more than two years without the trial having commenced,
the accused shall be discharged.

The Effectiveness Of The Supreme Court Guidelines - A Critical Review
The directions of the Supreme Court aim at streamlining the process of grant
of bail to under-trials, and to make it more time-efficient. However, it does not
take into account the practical difficulties in implementing the directions. Most
important, it does not refer to the problem of the obvious lack of coordination
between the judiciary, the police and the prison administration.
The Common Cause judgement does not provide for the suo motu grant of
bail to the prisoners by the trial court. This implies that an application would have to
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be made to move the court for the grant of bail. In such a situation, the same old
procedural difficulties of non-production before courts, etc. would remain even
while a change has been made in the substantive law.8
Another important factor to be reckoned with is the lack of information about
the decisions of the Apex Courl, in the lower judiciary. Police personnel from
across the country have reported to the Commission of their inability to release
prisoners in the absence of the court's orders that are often not forthcoming due to
the ignorance about the existence of the directions. 10
The lack of information is prevalent even more among the prisoners themselves, who are in most cases poor, illiterate, and helpless. In such a case, the need
for an application to move the court for the grant of bail, makes the procedure
beyond the reach of most prisoners. It must be mentioned here that the NHRC has
made a commendable effort in trying to inform the prison and police personnel of
the judgement in Common Cause v. Union of India. and directing them to take up
the suitable cases in the courts. However, as statistics would reveal, not much
headway has been made in releasing the eligible prisoners.
The directions have failed to consider the frequent inability of prisoners to
furnish the bail amount, in which case they cannot be released even after the directions of the Supreme Court have been followed. Since most prisoners are unable
to produce surety even after being granted bail, they are not released and the number
of under-trials in the jails remains effectively the same. II
The Supreme Court Decision and Directions of The Commission
In May 1996, the commission issued a notice to Inspector Generals (Prison)

of all the States and Union Territories directing them to send to the commission
each month, figures describing the number of prisoners affected by the judgement
in the Common Cause case, in their respective States/ UT. However, the communications were discontinued by another notice issued in January 1997.

8

In the data collected by the NHRC, the Superintendent of the Mahbubnagar District jail, Andhra
Pradesh, is recorded to have stated that the lack of timely escorts for the production of the
accused in jail was a practical difficulty in implementing the directions.

9

This was made evident in the earlier case of Sheela Barse v. Union Territory. (1993) 4 SCC 204,
where the apex court issued directions against the jailing of mentally ill persons. An order was
passed to acquaint the chief secretaries of all states with the directions. However, a later report
submitted by the commissioner, appointed by the court to ensure the implementation of the
directions. revealed that "all concerned were totally ignorant of the decision".

10 See the letter ofIG, Prisons, Nagaland (dated July 5th 1996) sent to the Commission.
II

See communication by superintendent Mahbubnagar District Jail, AP.

desh

128

National Law School Journal

[1998

As the statistics received, reveal, the communications were not of much
help in gauging the extent of implementation of the decisions in any state.
They did reveal, however, some of the difficulties faced by the prison administration in trying to implement the judgement.
The attempt at trying to gauge the extent of implementation seems to be a
failure since most figures sent to the commission ( it may be noted that only some
States/UTs responded with data) seem to be not very accurate. As the IG (Prison),
Delhi stated in a letter to the commission (dated June 6th 1996) "we would have no
information from the courts if the releases are on account of SC decisions or otherwise. Also, it is difficult to give update of all prisoners affected by this decision
in view of the resource constraint".
Again, though the commission has asked for figures describing the number
of under-trials eligible to be discharged under the judgement, it may not be possible for the prison authorities to furnish this information, since the provisions for
discharge in the judgement are primarily in relation to bailable offences or Summons cases.
The following table presents the data received by the commission from different states/UTs, for the months of May and June 1996, with regard to the number
of prisoners affected by the Common Cause judgement.
18
- 155
StatesGuntur
Prisoners
Prisoners
onMaybail
Prisoners
600
24Prisoners
10
Srikaklam
Secundrabad
104
0
15
10
0released
120
160
1be
0
eligible
discharged!
acquitted
actually
to04519
discharged!
actually
Rajamundry
Vijayawada
Mahbubnagar
May-72
a)

0
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13000
Lakshadeep 15

032
10
May-491
Data
being processed.
Assessment
not possible
being
made. due to resource constraints.

Nagaland
Tripura

N.B. It may be noted that while calculating the figures for column two, that is, the
number of prisoners released as a result of the judgement in Common Ca~se, very
often the total number of prisoners released on bail during that month have been
taken by the officers in-charge, due to the unavailability of the exact reason for the
grant of bail.

Suggestions for the Effective Implementation of the Directions
The judgement in question is a directive to the lower judiciary and modifies
the substantive conditions for the grant of bail, in order to protect the right of
under-trials to a quick disposal of their cases. However, as mentioned earlier it
does not provide a mechanism for the courts to automatically dispose off suitable
cases. Thus they are dependent on the filing of bail petitions, and more important
on the production of prisoners on time.
The whole process then presumes a high degree of co-ordination between
the judiciary, the police and the prison administration, which unfortunately is
lacking. It may be emphasized that the Criminal Procedure Code itself grants
certain powers to the courts for the summary release of prisoners on bail. 12 However, they have not been properly implemented for the reason described above.
On the other hand, the commission through its directions, has laid the responsibility for the release of eligible prisoners solely on the police. This approach has
12

I) S. 167 (2) (a) of the Cr.P.c. states that where investigation has not been completed within 90
days, and where the accused has been in custody during this period, the court shall release him
on bail.
2) S. 437 (6) of the Cr. P. C. states that in cases triable by a magistrate, where the trial has not
concluded within 60 days of the first date fixed for taking evidence, and where the accused has
been custody throughout, he shall be released on bail.
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its own problems, since the police do not have the actual power to grant bail to
prisoners in judicial custody.13 Their duties in this regard are limited to the timely
production of prisoners in court.
If this be the broad scenario, perhaps what one should be aiming at, is, both
the enhancing of powers of the lower judiciary and the prison administration, as
well as establishing a mechanism for coordination between the two. This would
entail:
a.

Suo Motu powers to the courts, for an automatic review of cases of undertrials, and their release on bail.

b.

Special powers to the prison administration to review cases of under-trial
prisoners, and order the release of prisoners who become eligible for the
same as per the directions of the Supreme Court.

c.

The High Courts may be requested to designate / appoint judges to deal with
the backlog of cases.

d.

The designated courts may be convened inside the jail premises, so as to do
away with the procedural difficulties of production in Courts and the unavailability of escorts.

e.

The designated Courts may have a Special Officer to coordinate the timely
production of prisoners, and in cases where the Court orders release, to follow up such orders.

f.

Lok Adalats may be convened inside the jails to review pending cases, and
dispose off the suitable ones.14

g.

Review Committee, headed by a judicial officer, preferably a retired High
Court judge, may be set up to review long-pending cases (including those
that have benefited from the Supreme Court directions), and to recommend
the withdrawal of such cases as it deems fit to the state government.

h.

Efficient dissemination of information regarding the Supreme Court directions among the lower judiciary, the police and prison administration, and the
concerned under-trials.

13 Haji Mohammed Wasim v. State of UP, 1992 CrLLJ. 1299.
14

Statistics sent to the Commission by the IG (Prisons), MP reveal that 2,238 cases were heard,
and 1.399 prisoners released through Lok Adalats convened in MP jails.
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Appointment of Special Commissioners to ensure the implementation of the
directions of the Supreme Court.
15

J.

Publications of monthly report on the status of under-trials in each state.

Implementation of any of these recommendations would go a long way in
solving the problem of the large undertrial population in jails.

15

As was done by the Supreme Court in the case of Sheela Barse v. Union Territory. (1993) 4 SCC
204, to ensure the obedience of its directions in Assam.

